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Passed by Shri. Abhai Kumar Srivastav, Commissioner (Appeal-I)
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0
Deputy Commissioner, ~~~,A'bad-1 mxT urt e srrr i MPi1 0/DC/2015-
16 fcia: 28.09.2015 @fora

Arising out of Order-in-Original No. MP/1 0/DC/2015-16 Dated : 28.09.2015 issued by
Deputy Commissioner, Central Excise, Ahmedabad-I

ti' a!Y"i&lcbctT cp'f ~~ -qm Name & Address of the Appellant/ Respondent
M/s. Boda! Chemicals Ltd. and Shri I.K.Purohit, Manager of M/s. Badal Chemicals Ltd.

Ahmedabad

al{ anf z 3rftc mer a arias rra aa ? at a sa arr?g a uf zrenfen ft
say • ar rf@rant at 3ft zu gr)ervr 34a Igd aT % I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
qne may be against such order, to the appropriate authority in the following way :

~mcBR cp'f grlrwr 3naaa
Revision application to Government of India :

(1) aha 5nla z,ca 3rf@)fua, 1994 cBT tITTT rn ~ ~ ~ l=fflwlT cB" sR i q@a err cB1"UH-Irr grwvgs iafa gnrvr 3r4ea 3rft fra,da, f@a inza, Rvlua f,
~ ~m~. '3frcR cfrq +a, ir mt, { fact : 110001 cBl" cB1' ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid :

(ii) ufk ml al if a mmura hat sf arar fhft asrt u 3I #lat i za fhvft
a0FIR qR rusrrr ir a ma g; mrf , a fast qosrzn Auer i ark as f#vat aura
if m ~ 'J-1°-sPII'< if "ITT 'iT&I' cB1' ~ cB"~~'ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ·

(d) a a are ft zz znqt Ruff mT R nmr [aRafa i sqzitr zycn
'iT&I' i:rx 3grad zycn #faa i sitmaa fan# zz a gagRaffa % 1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. · ~

(<f). ff zrea mr p·rat fag fama as (aura zu per at) fufa fhzut <fm >-iTc1 61' ,'=>s10NER (MA
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3iftr:I '30!1Grl cf5T '30!1Grl ~ cfi 'TffiR cfi ~ \Jl1 ~~ l=!"R:f .cl5T ~ % 3ITT ~ ~ W ~
tTRT ~ m-i:r cfi :jt11Rlcf5 ~. 3rcfrc;r cfi ~ i:rrfur m ~ q'< ·m ~ l'.f fcrm~ (-;:t.2) 1998
ITT 109 rl fzgaa fa; T; &ti

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ '30!1Grl ~ (3rcfrc;r) PlllJ.Jlqc>11, 2001 cfi m-i:r 9 cfi 3RTT@ fclPl~cc >fCP-f ~~-8 if zj >ITTrllT
l'.f, ~~ cfi ~~~~x1 cfR BIB cfi ~ ~-~~ 3rcfrc;r ~ cf5T °c(T-°c(T
uRii rr fra 3rdaa fhuu a1Rei sr# rer arr g. nl ygrgff a 3irfa qr 35-z a

.~~ i:ifJ- cfi 'lj1TTITrf cfi ~ cfi x-IT~ i'f3ITT'...:..6 ~ cf5T ~ ~~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copie$ each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~ cfi x-rr~ usf iaa a qa ala u} a Ura a 61 m m 200 / - 1lflx-r 'TTTfR
at a, sit us viav Va cala a vnrr zt m _ 1 ooo / - cf5T 1Jflx-r 'lj1TTITrf cf5T ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

ft zyc, aft gr<a yea vi hara 3r#tr1 nznrf@raw1 ,f 3rfla
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at1 3grad ye 3rfe)fr, 1944 cf5T tTRT 35-~/35-~ cfi 3RTT@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() affaor qcaia vi#fer ft ma v#it zyen, €; aura gen vi ara arfl#tu nrzn@raw
cf5T fclffi~~~ -;:t_ 3. 3ITT'. • g, +{ fc# at gi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(m) '3c/tlfc;iRs1a ~ 2 (1) en if ~ 3fjffR cfi 3rc;rrcrr cf5T 3rcfrc;r, 3pfu;rr mama i fir z[ca, #sfhzr
Tr yea gi hara 3r@it4 rrzntf@raw1 (free) at ufa 2#ta 9fear, 31er1ala if 3it--20,
~ i51ffclcc>J cf5A.Jl'3°-s, irmufr °.-jlTT , '11!3l-Ji:;lcillc\-380016.

0

0

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '30llc\1 ~ (3rcfrc;r) PlllJ.Jlqc>1''i, 2001 c&'1- tTRT 6 cfi 3ta-r@ >fCP-f ~-~-3 'ij frrmffif ~~
3ft#tr znrznf@erawi at mr{ 3fla fas sr4ta fhg mT; art #l a ,fit Rea usf war ye
c&'1- l=ffll, GlJ"M cf5T l=fTlT 3ITT WITllT 1fll1 ¥RT ~ s ~ m -~ 'cfj"l-j" t cJ"ITT ~ 1000 / - 1Jflx-r ·
'ITT.fr 1 usi sn zyea at #ir, au 6t l=fTlT 3ITT WITllT 1fll1 mfr «mu s «a n so «re ~df?3eo;
~ 5000 /- #la 3#Gift 3tft urr ur zyca at i, ans #t l=fTlT 3ITT WITllT lllJf~, :' _
area z Ura sant as sag 1oooo/- #) #t eft1 # #ha usrum «fGren''aak - 'a}
~i!sllFcl-icire xiiCfvier dt arr?l u rre U '{-ewf fan nfa 4of,$ #w j ~
marr usa =nrznf@era fr fer & ls $$%3 e&··« •

"«ue, so° #
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of ·central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of-any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zrf z 3mara{ a sr?vii athr st it r@ta per sir a fg #6ha ar rra vfar
in f@u ur aRg gz a it g aft ftn mxm tfcf1' af a art #a fz zaenferf 3rfl4tr
znnrf@raw al ga 3@l u a4taal at ya 3m4a fur ura &]

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za it iif@er mmrai a,t friar a4 ar fuii at sit #ft er aaffnurar ut vt zyco,
air Gura yea viaa 3r#hr urn@raw (aruffefe;) m,:r, 1982 if~% I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

v zycas, ata qr zyea vi hara ar9ta znznf@rant (Rrez), u 3r4tat +r a
a{car 7iar (Demand)g Zs (Penalty) qT 1o% qa smr aar 3r@art 1 zrai4, 3rf@4amqa5 1o ails
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ass¢tar 3ml eras3itpara a 3iaii, nf@ztar "afcr#t a=rm"(Duty Demanded) -

(i) (Section) is up hag feefRrfr ;
(ii) frznmar hr±z#ezt rf@r;
(iii) ~ sf@c~cfi" fo:Rra:r 6 hazer&zrufr.

e> zrgrasrm'if gr4hr' i uztua rar #Rt aacar ii, 3r4' rRraa afr ua grafarazm?&." " ..:, " .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr sf ik ,z3r a 5fr 3r4 uf@rawr h mar szi res 3rrar ares n avg Rafa zt at air au
.nr srcs # 10% 3raac u 3it srzj #ag Raf@a gt aa vs c1; 10% srarar u #r sat ?]

..:, ..:, ..:, .

In view of above, an appeal against this order shall lie before the Tribunal on payme~t -o~
of the duty demanded where duty or duty and penalty are in dispute, or penalty, whe ~ f:¢:!:....¾~
one assn»: # $
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V2(32)/79/Ahd-1/2015-16
V2(29)/80/Ahd-1/2015-16

ORDER IN APPEAL

Appeals have been filed by [i] M/s Bodal Chemicals Ltd., Unit-I, Plot No. 110, Phase-II, GIDC,

Vatwa, Ahmedabad and [ii] Shri Inderkishan Gopikishen Purohit, Manager (hereinafter referred to as the

appellant-I & appellant-II, respectively) against the Order-in-Original No. MP/10/OC/2015-16 dated

28.9.2015 passed by Deputy Commissioner, Central Excise, Division-III, Ahmedabad-1

Commissionerate. As the issue involved is the same, both these appeals are taken up together.

2. The facts of the case, in brief, is that during the course of search, conducted at the premises of

the appellant-I on 3.6.2014, shortage of raw materials and shortage in the stock of Sulpo Para Vinyl

Sulphone [SPVS] manufactured by the appellant for its Unit-VII, was noticed. Further, it was observed

that certain plant and machinery had been removed from the unit, without payment of Central Excise

duty. Alleging that the appellant had contravened various provisions of the Central Excise Act, 1944, and

the rules made there-under, a notice dated 8.12.2014 was issued, proposing inter-alia, confiscation ofthe

plant and machinery and demanding duty along with interest on the raw materials and SPVS found short.

The notice further proposed penalty under rule 25 of the Central Excise Rules, 2002 read with Section

I IAC of the Central Excise Act, 1944 on appellant-I and penalty under rule 26 of the Central Excise

Rules, 2002 on appellant-II.

3. This notice was adjudicated vide 010 dated 28.9.2015, wherein the adjudicating authority

ordered confiscation of the plant and machinery, confirmed the demand of duty along with interest,

imposed redemption fine & penalties on both the appellants.

4. Aggrieved, both the appellants, have filed the present appeals on the grounds that:

• the appellant not being a manufacturer of the raw materials alleged to be short, the demand of
duty in this respect is without authority of law; ·

o the onus was on the department to put on record, that the alleged shortages were due to removal
of the raw materials;

• that mere shortage ofgoods is not a conclusive proofofremoval ofgoods;
• they wish to rely on the case law ofRA Casting P Ltd [2015 (318) ELT 433] wherein it has been

held that penalty is not imposable merely because of shortage of finished goods and raw
materials without any tangible evidence ofclandestine removal;

• there is no justification for imposing such a huge redemption fine;
• in respect of penalty on appellant -II, it was argued that no evidence direct or even indirect has

been adduced to show that the appellant had some knowledge of contravention of law; that the
Lt° Impugned order does not disclose as to what active role was played by the appellant-II in. the
9y alleged offence.

5. Personal hearing was held on 13.7.2016 and Shri N. K. Tiwari, Consultant, appeared on behalfof

both the appellants. He reiterated the submissions made in the appeal memorandum. He also provided

copies of orders passed by the Hon'ble Tribunal in the case ofAmbica Polytubes [2013(290) ELT 317 ],

Mahavir Polyplast (P) Ltd [2013 (287)ELT 139 (Tri-Del)], Galaxy Textiles [2011(263) ELT 604 (Tri

Abad)], Marigold Paints P Ltd [2014 (308) ELT 421 (Tri-Abad)], R.A.Casting P Ltd [2015(318) ELT 433

(Tri-Del.)] and OIA No. AHM-EXCUS-l-APP-33 and 44-2015-16 dated 26.11.2015 & 22.12.2015, in the

case ofthe appellants themselves.

0

0

6. I have carefully gone through the facts of the case on record, the submissions made in the a

memorandum and-the oral averments made during the course ofpersonal hearing.
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7. The facts as enumerated above is that during the course ofthe. search conducted at the premises of

the appellant, shortages of raw materials/job worked goods and removal of plant and machinery without

payment ofduty was noticed, leading to the above proceedings.

8. The issues to be decided are whether the confiscation of plant & machinery, demand of duty and

interest on shortages (and on plant and machinery), and imposition of penalty on both the appellants, is

correct.

0

9. First issue that I would like to take up is the shortages noticed in [a] inputs/raw materials and [b]

Sulpho Para Vinyl Sulphone [SPVS], which the appellant-I was manufacturing as a job worker for the

Unit-VII. The demand has been confirmed in respect of [a] and [b] by the adjudicating authority along

with interest. It is also noticed that the entire amount stands paid and is appropriated. It is further evident

in para 14, that the appellant-II agreed with the shortages & appellant-I discharged the duty on the

shortages. Further, the adjudicating authority has clearly recorded with reasons the contraventions of

various provisions of the Central Excise Rules, 2002. While the appellant has raised a plea that the

department has not fulfilled its onus to put on record that the alleged shortages were due to removal, it is a

fact, also admitted by the appellant, that there were indeed shortages. As is recorded by the original

authority, it was incumbent on the appellant to maintain proper records & to the extent there were

shortages [based on the records maintained by the appellant himself], the findings that the raw

materials/goods received for job work, found short have been removed - appears convincing. In this era

of selfassessment, the appellant-I has failed to give a plausible reason to explain the shortages, evident on

record.

10. The appellant's plea, however, that duty cannot be demanded on the shortage of raw materials

more so in view ofthe fact that they did not have the requisite plant and machinery, to manufacture these

raw materials - appears to be logical. The appellant in his submissions has stated that though these issues

were raised before the original adjudicating authority, the same were not addressed. In-fact, Central

Excise duty can only be demanded on manufacture and it is for this very reason that sub-rule 5 ofRule 3

of the CENVAT Credit Rules, 2004, caters to removal of raw materials, wherein the person removing

inputs as such is supposed to pay an amount equivalent to the credit availed in respect of such inputs.

This plea ofthe appellant, it seems, has not been addressed by the adjudicating authority. As far as duty

~c01~firmed along with interest on SPVS is concerned, I ~nd that since the _sh01tage~ have been noticed

wluch stand accepted by the appellant, the duty confirmation and demand of Interest, 1s correct.

11. Regarding the second issue of confiscation of plant and machinery, it goes without saying that

duty can be demanded under Rule 3(5A) ofthe CENVAT Credit Rules, 2004 on the plant and machinery

so removed only if CENVAT credit was availed on the said plant and machinery in the first place. There

is no such finding by the adjudicating authority that credit had been availed on the plant and machinery on

which duty is demanded in terms of Rule 3(5A) of the CENVAT Credit Rules, 2004. It goes without

saying that the demand of duty and interest can be confirmed in this regard only if the credit of capital

goods was availed in respect ofthe said plant and machinery.

12. Further, on the question of redemption fine, the consultant during the course of personal he n oNER

has raised a plea that redemption fine cannot be imposed when the goods were not available. The ~
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no longer res-integra. In-fact the Hon'ble Supreme Court in the case of Weston Components Ltd

[2000( 115) ELT 278 (SC)] and the Larger bench of the·Tribunal in the case of Shiv Kripa Ispat (P) Ltd

[2009(235) ELT 623 (Tri-LB)] has already dealt with the issue. I agree with the contention that no

redemption fine can be imposed if the goods are not available and therefore, the redemption fine imposed

in respect of confiscation ofplant and machinery, which is not available, is set aside.

13. However, since the issues raised in .paras 10 and 11 above need to be addressed and gone into

afresh, it is felt that the ends ofjustice would be met ifthe matter is remanded to the original adjudicating

authority with a direction to give detailed finding after necessary verification/scrutiny. I have already

upheld the duty demand along with interest in respect of.SPVS. I have also set aside the redemption fine.

However, since the quantum of demand needs . to be re-worked in respect of inputs found short and

finding needs to be given as to whether capital goods credit was availed in respect of plant and machinery

on which duty is demanded, the matter is being remanded to the original adjudicating authority; who is

further directed to pass clear orders and thereafter re-determine the duty and quantum of penalty to be

imposed on the firm and the manager of the firm. Further, while deciding on the penalty issue, the

adjudicating authority should consider the case laws relied upon by the appellants viz RA Casting P Ltd

[2015 (318) ELT 433], Ambica Polymers [2013(290) ELT 317 (Ti-Del.)].

14. In view of the above findings, I partly set aside the OIO and remand back the matter to the

original adjudicating authority in terms ofpara 13 above. Both the appeals stand disposed ofaccordingly.

L? 16te,a.6t'
(Abhai Kum r Srivastav)
Commissioner (Appeal-I)

Central Excise
Ahmedabad

Attested

(Vin~
Superintendent (Appeal-I)
Central Excise,
Ahmedabad.

BYR.P.A.D.

l. M/s. Boda! Chemicals Ltd.,
Unit-I, Plot No. 1 10, Phase-II,
GIDC, Vatwa,
Ahmedabad

2. Shri InderKishan Gopikishen Purohit
Manager,
M/s. Boda! Chemicals Ltd,
Unit-III, 2102,
Phase-III, Vatwa,
Ahmedabad

Copy to:- ·
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Principal Commissioner ofCentral Excise, Ahmedabad-I
3. The Dy. Commissioner, Central Excise, Division-III, Ahmedabad-I.
4.The Additional Commissioner(Systems), Central Excise, Ahmedabad-I.

8. Guard file.
6. P.A.
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